SPONSORED CONTENT

The value of trustee
indemnity insurance

CASTLEACRE

Trusts are designed to protect family assets, but

disputes can leave trustees, beneficiaries

and the trust itself in a financially vuinerable position

By Paul Rose

Trustee ndamnity insurance is a
relatively naw offering from the
nsurance markat and operatas in
f vory similar way 10 professional
ndormnity Insurance.

A polcy will pratect ol kay
trustees within a trust aganst

B wronghu act or omission and

will cover

1 trustees and thesr

tes afer death;

¢ past rustees where a caim
s made against them in the
polcy period.

o the truat, where £ s slowed
to reimburse the trustee
under the trust deed; and

¢ future trustees If added during
the policy penod
Polices will pay out for iegal

oxpanses Incurred defendng

the trustea's position and, #
N 1% upheld, damages
oments.
nank BRSOglY COmplex
and contentious feld, these
policies protect the trust and
the beneficaries themeeives
because the financial and legal
riaks of a dispute are dealt with
via insurance rather than through
the trust’s assets

Last your, an intarasting
case emerged where a trustee,
found liable for accounts

MISMENagoMment, was awarced

legal casts from the trust she

was managing. The inftial vercict
by the court had the potental
diminish the trust and negatively
impact on the benefciary who
hadd brought the case

0

Price v Saundry & Anor (2019)
Tho benefciary of a truat,
Mrs Price, 100K a trustes, Mrs
COWrt Ower
ounts, In particuler
& Inck of transparency with
regards o receipts, payments
and allocation of property to the
trunt. The judge found in favour
of the beneficiary and claimant.
M3 Price, and ordered the
trustee, Mes Saundry, 1o repay
neary GBP53,000, plus any
rierest eamed, to the trust, but
there was a sting in the tail for
ho bonefcury.

The judge stated that desple
finding in Mrs Price’s favour
1 was Not proven that poor
management of the accounts
was In fact breach of trust by
e trustes. He Could not be
cartain that the trustes, Mrs
Saundry. had been acting In
her own imerests (3 case of
serious misconducy rather than
the nterests of the trust, as a
result, the defendant was stil
entitied to an indemnity from
e frust, meanng both e
trustoe, Mes Saundry, and the

beneficary, Mre Price, coukd
reciaim all ther costs from the
trust. Although the beneficiary
had won her case sganst the
trustae, the court's decsion
0 award coss to both sidas
directly from the trust tself, had
a detrrmenta: impact on the
frust assets and on Mrs Price,
the benoficiary. Significant lega!
ots had been ncurrmed on
both sides, and had there boen
trustee indemnity inSurance in
place the costs of both parties
and the repayment would have
been reimbursad by Insurers
rather than rough the trust
* Mrs Price accepted the
Inisal court judgmant. wethout
Insuranca cover In place, the
trust would be significantly
dmnished even though she had
won her casa

Mrs Price cecided o
apooal the uogmant
seomod reasonable proof that
the trustes had boon pa 4
guided by seif-morest and that
this cOUd amoun! o serious
misconduct, Luckily for Mrs
Price, the Ce of Appeal
agreed and res
decision. The trustee, Mrs
Saundry, was daprived of her
Incamnity and was ordered o
pay both her own costs and the
clamant's (Mrs Price's} costs,
from her persongl account

¥ the Court of Appeal had
upheld the orgnal judgment,
costs would have risan
suostantinlly and would havo
been roimbursed vis he trust

sed the orgnal

S
Satl

with & Senous iImpact on trust
assets and the benaficiary. If
WUBIES NOEMNty NSUance had
DBaN N DAce at e outset. ™he
frust, trustes and beneficiary
would have been protectad
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Book review:
Trusts in Prime Jurisdictions,
fifth edition

Reviewed by Richard Pease TEP

Price: GBP295
Publisher: Globe Law and Busness
ISBN: 9781787422988

Which urscictions have statutory provisions
concerning trust protectors? Are trusts
vuinorabie 10 attack N divorce proceecngs?
Which jurisdictions offer private foundations
as afternatives to trusts? How wil trusts be
deall with under beneficial ownership register
rules? The answers 10 8 these questions
{arvd many miors) can be found n the fifth
edition of Trusts in Prime Jursdictions.

This work, ecited by Alon Kaplan TEP and
Barbara Hauses. now comes in two volumes, totalling 880 pages The first volume
contains two prediminary chapters cealing with the Hague {Trust Convention
on the Law Appiicabie 1o Trusts and ther Recognition and the US Undorm Trust
Code), while the ramaning 24 chapiers contain an overview of the principal trust
ursdictions and certain other jurisdictions, such as Germany, italy, Luxembourg
and Switzeriand, that do not (as yet) have a domestic aw of trusts but where trusts
are fully rocognsed or where anslogous kgal nstitutions exist

Each jurisdictional chapter contans 2 summary of the curent law on trusts and
highiights the essantial features of the legislation that will be of interest 1o advisors
andther clents Where the local legisiation has provision for protectons. asset
protection and private frust companses, these features are briefly examined, One
naoticeable omssion among the traditional offshore trust ursdictions s the Bahamas,
which mus! surely rank &5 3 Delm brust jure 0 The Behamas featured in esster
edtions of this work, and i is hoped that it wil appear again in fulure edtions.

Inther introduction, the editors explan that, aithough they befieve that the
unwversal use of trusts will continue, it s approprate 1o ote oertain urisdctions
that alow the creation of aw-styse private foundations. The princpal example
1s Liechtensten, bul it is inferesting to note that the Crown Dependencies have
embraced the foundation concept with enthusiasm. The Guernsey chapter
duvotes soven of its 18 pages Lo foundations croated under the Foundations
(Guermsey) Law, 2012. The second volume containg 18 chapters covering topics
refating 10 rusts and ther use in estale and tax planning as structures for the
Qovernance and transmisson of the tamiy business, 45 well as timely topics such
88 bene!icil ownrship registers. Itis invidious 10 commend specitic articles, but
this reviewer found Maggee Gonzalez's chapter on the complex UK tax treatment
of trusts particularly compeehensve and kicid. and Alexander Bave TEP'S chaplter
on trust prolectons was hghly iInstructve

Insurnmary. this ecition will continue to offer anunequalied source of
information on frusts as an instrument for international estate planning, The
oditors expross thelr appesciation of the support given by STEP to this publication,
and it is noleworthy that more than half of the contributors are STEP members

At & time when many cents and ther advisors are taking time 1o review, update
and. in some cases consolidate ther estate planning. ths titke will be of particutar
assstance as 8 major source of reference,
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Richard Pease TEP
in a Solicitor and Independent
Conasultant in Geneva
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People moves

Clare Jeffrios TEP hus jolnec
Russoll-Cooke as a Partnge

Alvaro Aznar Azcérate TEP
has joined Buckles Solicitors as a
Senior Asscciate

Karen Perugini TEP hias joinec
Theings as a Sankor Associate
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Wo have publishod several new
articies on our onfine-only sister
publication STEP Journal*.
These include a look at how
COVID-19 has raised the profile
of holograph wills: an analysis
of the future of anonymity in
variation of trust apphcations in
England and Wales; the impact of
China's tech boom on trustees in
Hong Kong and Singapore; what
advisors need to know about
unexplained wealth orders and
account freazing orders in the
UK Criminal Finances Act 2017;
and clarity on the operation and
reach of the UK forfeiture rnie
Stay current with topical
=suas as they develop with
STEP Journal™, ot www.stop.
org/step-journalpius
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